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UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BQOARD
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Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQARD
at its office in Washington, D.C
on the 15th day of October, 1993

DAVI D R HI NSON,
Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant

Docket SE-11778
V.

ROBERT M SCOIT,

Respondent .

N N N N N N N N N N N N N N

CPI Nl ON AND ORDER

Respondent and the Adm ni strator have appeal ed fromthe oral
initial decision of Adm nistrative Law Judge Patrick G Ceraghty,
i ssued on Novenber 20, 1991, following an evidentiary hearing."
The | aw judge found that respondent had violated 14 C F. R
91.31(a) and 91.9.° The law judge reduced the Adnministrator's

'The initial decision, an excerpt fromthe hearing
transcript, is attached.

’§ 91.31(a), Cuvil aircraft flight manual ., marking. and
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proposed sanction froma 60 to a 15-day suspensi on of
respondent’'s airline transport pilot certificate. W grant
respondent's appeal and deny that of the Adm nistrator.
Accordingly, we disniss the Administrator's conplaint.’

The basic facts are not in dispute. Respondent was pilot-
i n-command of Hawaiian Air's Flight 840 on July 8, 1988. The
charter DC-8 took off, near capacity, from Honolulu International
Airport destined for Frankfurt, Germany. Approximtely 200 mles
out, while the aircraft was still in contact with Honolulu air
traffic control (ATC), ATC contacted responden and inforned him
that Hawaiian Air's dispatch was directing himto return to
Honolulu. After initiating the turn-around, respondent contacted
his dispatcher for further details, an exercise that took sone
time.* Dispatch had no information other than that the order had

(..continued)
pl acard requirenents (now 91.9(a)), read:

(a) Except as provided in paragraph (d) of this section, no
person may operate a civil aircraft w thout conplying with
the operating limtations specified in the approved Airpl ane
or Rotorcraft Flight Manual, markings, and placards, or as
ot herwi se prescribed by the certificating authority of the
country of registry.

§ 91.9(a) (now 91.13(a)) provided:

No person may operate an aircraft in a careless or reckless
manner so as to endanger the life or property of another.

‘The Administrator has also filed a notion to strike various
material in respondent's appeal. W grant the notion, as the
material is new evidence and respondent fails to justify receipt
of it at this time. See 49 C.F.R 821.49.

‘According to the unrebutted evidence, respondent was unable
to make contact with the dispatcher until 10 mnutes prior to
| anding. Tr. at 188.
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initiated with mai ntenance personnel. Respondent requested that
di spatch obtain further details, but he received none prior to
| anding. On | andi ng, respondent |earned that naintenance
believed, incorrectly as it turned out, that the aircraft was
m ssing batteries necessary to operate the inertial navigation
system

Respondent admts that the aircraft was approxi mately 30, 000
| bs. above its maxi mum | anding weight. Tr. at 152. The | andi ng
was uneventful, however, and neither respondent's wal karound or
mai nt enance's revi ew uncovered any defects as a result of it.
Respondent entered the overweight landing in the aircraft's |og
and the unrebutted testinony indicates that he filed a witten
report with the airline. Tr. at 164-165.

As noted, 8§ 91.31(a) required that operations be in
accordance with the aircraft manual. The Adm nistrator
denonstrated that the aircraft |anded overweight, thus in
violation of the nmanual. Nevertheless, the parties agree that
the pilot-in-command has | eeway to deviate fromthe manual in the
event of an enmergency. The questions raised in this case involve
what the pilot nust do to assert this enmergency authority and how
much | eeway this authority gives him That is: 1) was there an
energency that justified respondent's failure to | ower the
aircraft's landing weight by dunping fuel; and 2) if so, were
respondent’'s actions a reasonable and neasured reaction to the

ci rcumst ances?’

°*Respondent contends that, at the hearing, the Adm nistrator
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1. Was there an energency? W reject the Admnistrator's

suggestion that there can be no energency other than one that
requires "imedi ate" action, and that no i medi ate action was

required here. See Admnistrator v. Onen, 3 NTSB 854 (1977)

(emergency found al though, in hindsight, no abrupt action by
respondent was required). Although the |aw judge found that
respondent believed there was an energency (Tr. at 250-252), he
al so found that an energency did not exist "to the degree as to
excuse not having declared an energency or assuring that an
ener gency had been declared on his behalf by dispatch . "
Tr. at 254. The |aw judge faulted respondent, not for operating
beyond the aircraft's specifications, but for failing to declare
an energency so that the airport could properly prepare for what
coul d be an energency crash |anding. W agree that respondent
had a reasonabl e basis for believing that an enmergency exi sted,
but do not fault respondent for failing to declare an energency.
The airline's flight operations nmanual, Exhibit R-1
provi des:
(..continued)
took the position that, because respondent did not fornally
decl are an energency, he could not take advantage of his
energency powers. The Admi nistrator denies taking such a
position. In any case, this is not the law. There is no support
for this proposition in the rule itself, and Adm nistrator v.

G ark, 2 NISB 2015 at footnote 8, holds otherwise in framng the
i ssue as whether an energency legitimtely exists.

Further, whether the pilot declares an energency is often
used as circunstantial evidence of whether the energency existed.
The ultinmate question to be answered is whether the situation is
of such concern that responsive actions inconsistent with the
aircraft's operating specifications or the Federal Aviation
Regul ations (FAR) are justified.



Any condition which requires the inplenentation of special
procedures not normally utilized in flight operations,

either by the flight crew or dispatcher, shall constitute an
energency. An energency shall be considered to exist under
any of the follow ng conditions:

1. Any condition which necessitates an unschedul ed or
i mredi ate | andi ng at any airport.

[ nunmbers 2-3 omtted]

4. The existence of any condition which tends to

j eopardi ze the safety of a flight, as determ ned by
either the pilot-in-conmand or dispatcher.

Respondent testified to his belief that, in |ight of these
provi sions, especially 1 1, an energency situation was in effect.
Tr. at 179-180. Further, respondent testified, unrebutted, that
he was unable to obtain nore information about the reason for his
return to Honol ulu, despite his attenpt to do so. (The
Adm ni strator's suggestion that respondent did not persist in his
gquest for information is not at all supported in the record.)
When the flight manual terned this situation an emergency and
respondent was unable to determ ne why the flight was being
recalled to Honolulu, we cannot on this record find that

respondent erred in treating this situation as an energency.

2. Were respondent's actions reasonable? W disagree with

the I aw judge's concl usion that respondent should not receive the
benefit of the energency exception because he failed to ensure
that the airport knew of the enmergency. Respondent believed that

di spatch had al ready apprised ATC of the situation. Tr. at 163.°

’Respondent assuned, since dispatch had tal ked to ATC, and
the sanme controller had given himhis clearance to return, that
ATC knew as nuch as he did and that there was no need to repeat
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In the circunstances, respondent should not, we think, be faulted
for believing that ATC knew of the situation.

The evi dence al so does not support a finding that respondent
failed to take reasonable steps to clarify the situation and
avoi d an excessive reaction. |Indeed, the Adm nistrator does not
suggest how respondent m ght tinely have obtained the clarifying
i nformati on he unsuccessfully sought.

We recogni ze that it could also be argued that, absent
advice of a serious threat to the aircraft's safety, respondent
shoul d have dunped the excess fuel prior to |anding. However,
safety concerns being paramount, we will not, with the benefit of
hi ndsight, fault his actions. |Indeed, even the FAA s
instructions on the nmatter do not require fuel dunping, do not
clearly prefer it to overweight |andings, and extend the greatest
discretion to the pilot.’

| nportantly, the record denonstrates that the flight crew
performed a thorough analysis of the inplications of an
overwei ght landing vis-a-vis fuel dunping.® Respondent
(..continued)
it to them In contrast, both the Adm nistrator and the | aw
judge appear to assune that ATC knew nothing of the situation.
The Adm nistrator did not prove that assunption. Al the
Adm ni strator offered was testinony fromthe ATC supervisor at
the tine that he was not aware of the details.

‘See Exhibit R 2, "Policy on fuel dunping versus overwei ght
l anding." This docunent illustrates the conpeting concerns. |t
acknow edges that the pilot-in-command is "the only person in a
position to make a final determnation as to the safest course of
action" and that "conpliance with performance requirenents of the
FAR is not a primary consideration in an energency." It offers
aircraft handling information for overwei ght |andings.

’Respondent was familiar with the fuel dunping procedure,
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testified, unrebutted, that this was extrenely |ight, as
overwei ght | andi ngs go, and he established that conditions for
the I andi ng were excellent and net those prescribed in the flight
manual by wide margins. Tr. at 152-160 and Exhibits R 3-R-5.°
Respondent felt that, not know ng exactly what was wong, an
overwei ght | andi ng was necessary, as dunping fuel would add 30
mnutes to the flight. Tr. at 184."

Respondent ot herw se conplied with regulatory requirenents
in the event of an emergency.™ Dispatch was informed and
respondent testified that he sent a witten report through the
air carrier's operations nmanager. There is no indication in the
record whether a report was received by the Admnistrator, as
requi red, but we do not perceive this to be respondent's
obligation under the rule, as witten.

(..continued)
having used it in the past.

°Exhi bit R-4 indicates that overwei ght |andings can be
performed up to the aircraft's takeoff weight.

" The probl em was unknown to ne. As | stated earlier. it
coul d' ve been anything froma bonb to contam nated fuel. But
whatever it was it was inportant enough for dispatch to call the
Honolulu Center to turn this plane around.” Tr. at 168-169. W
w Il not second guess, in hindsight, assunptions respondent coul d
have made, especially when we cannot find that his maneuver was
ri skier than necessary.

“See 14 C.F.R 121.557(c): "Wenever a pilot in conmand or
di spatcher exercises energency authority, he shall keep the
appropriate ATC facility and dispatch centers fully informed of
the progress of the flight. The person declaring the energency
shall send a witten report of any deviation through the air
carrier's operations manager, to the Adm nistrator. A dispatcher
shall send his report within 10 days after the date of the
energency, and a pilot in conmand shall send his report within 10
days after returning to his hone base."
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Havi ng determ ned to dism ss the conplaint, respondent's
procedural argunments and the Adm nistrator's appeal (seeking

rei nstatenent of the 60-day suspension) are noot.

ACCORDI NG&Y, I T IS ORDERED THAT:
1. The Adm nistrator's notion to strike is granted; and

2. The Adm nistrator's conplaint is dismssed.

VOGT, Chairman, COUGHLI N, Vice Chairman, LAUBER, HART and
HAMVERSCHM DT, Menbers of the Board, concurred in the above
opi ni on and order.



